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MARKET TREND: Following the Supreme Court’s decision 
in CIGNA Corp. v. Amara, courts are recognizing that a 
broader range of remedies exist under ERISA §502(a)(3), 
which will allow a payment of money to “make whole” 
harm caused by a violation of fiduciary duties or unjust 
enrichment of a fiduciary under a benefit plan.  
 
SYNOPSIS: In McCravy v. Metropolitan Life Ins. Co., an 
insurance carrier accepted premiums paid by plaintiff for 
dependent life insurance coverage on her daughter for 
over five years after plaintiff’s daughter was no longer 
eligible under the employer-provided plan. Believing 
alleged carrier representations that her daughter had 
coverage, neither plaintiff nor her daughter sought other 
insurance on the daughter’s life. After the daughter’s 
death, the carrier denied plaintiff’s benefit claim and 
attempted to refund the excess premiums to plaintiff. 
Plaintiff filed suit for breach of fiduciary duty, seeking 
additional equitable remedies under ERISA §502(a)(3). 
Noting Amara, the Fourth Circuit reversed a lower court 
ruling limiting plaintiff’s remedy to the excess premiums 
paid, finding that plaintiff also could be entitled to 
traditional equitable remedies, including “make-whole” 
relief through surcharge.  
 
TAKE AWAY: This case illustrates two important points: 
(1) starting with the Amara decision, the scope of the 
equitable remedies available under ERISA §502(a)(3) has 
been broadened to permit the payment of money as an 
equitable remedy; and (2) employee benefit plans that 
allow dependent coverage should be monitored to ensure 
that the enrolled dependents meet the eligibility 
requirements for plan purposes. 
 



OVERVIEW 

As previously reported in Bulletin No. 12-17, the Supreme Court left 

open in CIGNA Corp. v. Amara, the possibility that ERISA §502(a)(3) 

may include equitable relief in the form of money payment as “other 

appropriate equitable relief.” The recent case of McCravy v. 

Metropolitan Life Insurance Co. illustrates the impact of that decision 

and the potential for the availability of expanded remedies for plaintiffs 

asserting a breach of fiduciary duty under ERISA §502(a)(3). 

 

CASE BACKGROUND 

The participant, Debbie McCravy (“McCravy”), was an employee of 

Bank of America and participated in the bank's life insurance and 

accidental death and dismemberment plan (the “Plan”). The Plan 

permitted participants to purchase coverage for their “eligible dependent 

children.” McCravy elected to buy coverage under the Plan for her 

daughter, Leslie. McCravy paid premiums for Leslie's coverage under the 

Plan, which the carrier accepted, from before Leslie's 19th birthday until 

she was murdered at the age of 25 in 2007. 

Following Leslie's death, McCravy filed a claim for benefits as the 

beneficiary under the Plan insuring her daughter. McCravy's claim was 

denied on the grounds that Leslie did not qualify for coverage under the 

Plan’s "eligible dependent children" provision because Leslie was 25 

years old. According to the summary plan description, "eligible 

dependent children" were unmarried children of the insured who are 

dependent on the insured for financial support and were either under 

age 19, or under age 24 and enrolled full-time in school. In denying her 

claim for benefits, the carrier attempted to refund to McCravy multiple 

years' worth of premiums that it had erroneously received for the 

coverage. 

McCravy refused to accept the refund check. Instead McCravy filed suit 

alleging that the carrier had represented to McCravy that Leslie 

remained a participant in the Plan and had dependent life insurance 

coverage. Accordingly, Leslie did not purchase different insurance 

because of this representation. McCravy also asserted that the carrier’s 

actions, in denying her benefits after it represented to her that her 

daughter was covered and accepting and keeping her premium 

payments, were a breach of fiduciary duty and sought recovery, in 

relevant part, under ERISA §502(a)(3) seeking recovery under waiver, 

estoppel, "make whole", and other equitable theories. The district court 

ruled that McCravy could recover, but that her recovery was limited, as a 

matter of law, to the life insurance premiums wrongfully withheld. At 

first, the Fourth Circuit affirmed the lower court's order on the same day 

that the Supreme Court filed its opinion in Amara. The Fourth Circuit 



later granted McCravy’s petition for a panel re-hearing. 

MCCRAVY’S RECOVERY NOT LIMITED TO REFUND OF 

PREMIUMS 

Upon re-hearing, the Fourth Circuit reversed the district court’s ruling 

that McCravy's recovery was limited to the improperly withheld 

premiums, concluding instead that the traditional equitable remedies of 

surcharge ("make-whole") and estoppel were available to McCravy, and 

remanded the case for further proceedings. Central to the Fourth 

Circuit’s review of McCravy’s case upon re-hearing was the Amara 

decision. The Fourth Circuit said that prior to Amara, various lower 

courts including the Fourth Circuit, misconstrued the Supreme Court’s 

precedents to severely limit the remedies available to plaintiff’s suing 

fiduciaries under ERISA §502(a)(3) by concluding that monetary relief 

for losses sustained as a result of an alleged breach of fiduciary duty was 

outside of the scope of ERISA §502(a)(3). 

REMEDIES AVAILABLE UNDER ERISA §502(A)(3) INCLUDE 

ESTOPPEL AND SURCHARGE 

The Fourth Circuit called Amara a “striking development” that expands 

the relief and remedies available to plaintiffs asserting a breach of 

fiduciary duty under ERISA §502(a)(3) and seeking make-whole relief 

such as equitable relief in the form of “surcharge”. The Fourth Circuit 

found that Amara stands for the proposition that remedies traditionally 

available in the courts of equity, including estoppel and surcharge, are 

available to plaintiffs suing fiduciaries under §502(a)(3). 

In light of Amara, the Fourth Circuit agreed with McCravy’s argument 

that the district court erred in limiting her damages to premiums 

wrongfully withheld because the remedy of surcharge (i.e., “make-

whole” relief) is available to her under ERISA §502(a)(3). Specifically, 

the Fourth Circuit agreed with McCravy’s contention that she is similar 

to a trust beneficiary who is seeking to surcharge the trustee in the 

amount of the life insurance death benefit she lost due to the trustee’s 

breach of its fiduciary duty. 

The Fourth Circuit also agreed with McCravy’s argument that equitable 

estoppel is available under ERISA §502(a)(3) and with her contention 

that the court can apply equitable estoppel to prevent the carrier from 

denying her right to conversion to personal coverage from the Plan 

because the conversion did not occur within 31 days of her daughter 

reaching age 19. 

The appellate court reversed the decision of the district court holding 

that McCravy’s recovery was limited to a refund of premiums paid and 

remanded the case for further proceedings. 



 

SUMMARY AND NEXT STEPS 
 
In McCravy, the Fourth Circuit reversed its position on the 
availability under ERISA §502(a)(3) of equitable remedies which 
result in the payment of money, following the Supreme Court’s 
decision in Amara. As a result, the plaintiff’s case was remanded to 
the district court so that the plaintiff could proceed with her claims 
under the theories of surcharge and equitable estoppel.  

Accordingly, the scope of the equitable remedies available under 
ERISA §502(a)(3) has been broadened to permit the payment of 
money as an equitable remedy. Advisors must be cognizant of and 
consult with their clients about the importance of diligence regarding 
dependent coverage under any benefit program, including dependent 
life insurance, to ensure that the persons thought to be covered are 
actually eligible dependents of the participant. 

For more information about the topic discussed in this Washington 
Report, please contact Albert Gibbons at algibbons@algibbons.com 

In order to comply with requirements imposed by the IRS 
which may apply to the Washington Report as distributed 
or as re-circulated by our members, please be advised of 
the following: 
 
THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN 
TO BE USED, AND IT CANNOT BE USED, BY YOU FOR 
THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY 
BE IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered 
to be a “marketed opinion” within the meaning of the IRS 
guidance, then, as required by the IRS, please be further 
advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT 
THE PROMOTIONS OR MARKETING OF THE 
TRANSACTIONS OR MATTERS ADDRESSED BY THE 
WRITTEN ADVICE, AND, BASED ON THE PARTICULAR 
CIRCUMSTANCES, YOU SHOULD SEEK ADVICE FROM 
AN INDEPENDENT TAX ADVISOR.   
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